Editor's Note: Reconsideration denied by Oder dated Gct. 21, 1998

AMOCO PRADUCTI N Q2
| BLA 95- 186 Deci ded My 26, 1998

Appeal froma Decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, affirming a Mneral s
Managenent Service order requiring recal cul ati on and paynent of additi onal
royal ties. ME 89-0278-CCS.

Afirned.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: General | y--
Satute of Limtations

The 6-year statute of limtations at 28 US C

§ 2415(a) (1994), for commencenent by the ULhited
Sates of civil actions for danmages, does not apply
tolimt admnistrative action by the Departnent.

An MVB order requiring recal culation and paynent of
additional royalties on a Federal oil and gas lease is
an admnistrative action that is not covered by that
statute of limtations.

APPEARANCES.  Deborah Bahn Hagl and, Esq., New Q| eans, Louisiana, for

Appel l ant; Peter J. Schaunberg, Esq., Howard W Chal ker, Esq., Geoffrey
Heath, Esq., Gfice of the Solicitor, US Departnent of the Interior,

Véshington, DC, for the Mneral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDEE GRANT

Aroco Production Gonpany (Anoco) has appeal ed fromthe Gt ober 31,
1994, Decision of the Associate DOrector for Policy and Managenent
| nprovenent (Associate Orector), Mneral s Managenent Service (M),
denyi ng Anoco' s appeal of an August 8, 1989, Oder by the Area Manager,
Dallas Area Gonpliance fice, MM, directing Anoco to recal cul ate and pay
additional royalties on Federal Lease No. OCS G 2698 for the period
Cctober 1, 1980, through June 30, 1989.

In his August 8, 1989, Qder, the Dallas Area Manager explained that a
Dallas Area Gonpliance G fice audit of Anoco' s royalty conputati ons and
paynents for Federal and Indian oil and gas | eases reveal ed that for 6 test
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nont hs bet ween Decenber 1980 and August 1983 (including July and Qct ober
1981, March 1982, and May 1983), Anoco underpai d royal ti es by $215, 430. 88
on Lease No. OCS G 2698, due to (1) underval uing gas by pricing it under
section 104 of the Natural Gas Policy Act of 1978 (N&A, 15 US C § 3314
(1994) (repeal ed effective Jan. 1, 1993), instead of higher prices under
N3PA section 102, 15 US C 8§ 3312(d) (1994) (repeal ed effective Jan. 1,
1993), (2) underreporting the vol une of gas produced fromthe | ease, and
(3) deducting an inproper transportation allowance. In response to a
determnation that the paynent errors were, in all likelihood, "systemc
innature,” MVB directed Anoco to recal culate royalties as specified in
the Qder fromthe period of Gctober 1, 1980, through June 30, 1989.

Soecifically, wth regard to NFPA pricing, the Dallas Area Manager's
Qder stated that gas produced fromVél |l No. BOO5 coul d have qualified for
section 102 pricing fromits conpl etion in February 24, 1981, but Anoco did
not file the required docunentation until July 23, 1984. Likew se, Véll
No. BO09 coul d have qualified for the higher pricing on the date of its
conpl etion, January 30, 1980, but an application for section 102 pricing
was not recei ved fromAmco until Septenber 19, 1983. The Dallas Area
Gonpl i ance dfice cal culated that this underval uation of product resulted
inlosses of royalty paynents to the Lhited Sates for 3 test nonths in
the amounts of $1, 719. 24 (Decenber 1980), $947.02 (Cctober 1981), and
$35,980. 28 (March 1982). Further, MVB found that in 3 of the 6 test
nont hs Anoco had understated the vol une of gas on which royalties were
due. According to the MM audit, in March 1982, royalties were not paid
on 155,594 Mf (mllion cubic feet) of gas; in My 1983 vol unes were
underreported by 56,187 Mf; and in August 1983, by 92,467 Mf. Concerning
the transportation al |l onance, M6 found that while it had approved an
al | onance of $0.543281 per barrel for the | ease for cal endar year 1982, its
review of royalty paynents for oil in Mrch 1982 reveal ed that Amoco
deduct ed $0.58 per barrel, resulting in an under paynent of $1, 044. 58.

Accordingly, the Dallas Area Manager ordered Amoco (1) to pay
royalties in the amount of $215,430.88 for the 6 test nonths audited;
(2) toreviewall royalty paynents for the | ease for the period Gt ober 1,
1980, through June 30, 1989, (except for the test nonths audited) and to
determne the nonths and anounts that royalties were underpaid; (3) to
redetermne royal ti es due each nonth on Lease No. OCS G 2698 "usi ng NGPA
Section 102 prices effective February 24, 1981, for production from Vel |
No. BOO5 and January 30, 1980, for Vel No. B0O09"; (4) to redetermne
royal ties due each nonth on oil sold fromLease No. OCS-G 2698 using the
approved transportation all onance; and (5) to pay all additional royalties
due as well as to provide M w th docunentation show ng cal cul ati ons used
by Anoco in deriving the corrected royalty figures.

O Septenber 11, 1989, Anoco appeal ed the Dall as Area Manager' s Q der
tothe Drector, MB. Amco argued that (1) the statute of limtations
for coomencenent of civil actions for danmages by the Lhited Sates found
at 28 US C § 2415(a) (1994) bars M fromrequiring paynent of royalties
that the Governnent is precluded fromsuing to recover under that statute,
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inthis case for the period prior to August 8, 1983; (2) MV& "l acks
statutory authority to require federal |essees to reviewtheir royalty
accounting for the purpose of identifying underpaynents;” (3) since the
Federal Q| and Gas Royal ty Managenent Act (FORWA establishes a 6-year
limtation on the length of tine that a Federal |essee is required to

nai ntain records relating to its royalty paynents, it is arbitrary and
capricious to require Federal |essees to audit further back than the MVB
itself would be allowed to audit; and (4) MMB order requiring Anoco to
reviewits records "for a period of tine that the governnent is precl uded
fromcol | ecting additional nonetary anounts" is an "abuse of discretion.™
(Aroco Suppl enental Satenent of Reasons (SOR (before the MV Director)
dated Gct. 5, 1989, at 4, 6, 13-16.) Wth regard to the al |l eged

under paynent s based on vol une of gas reported, Anoco naintai ned that the
royalties were paid, but were credited to the wong | ease as the result of
asinple clerical error, and that MV& shoul d not penalize Aroco by

requi ring paynent of those royalties tw ce.

In her Qctober 31, 1994, Decision, the Associate Drector initially
noted that nuch of the dispute had been resol ved. Anoco had paid the
$1, 044. 58 royal ty under paynent due to deduction of an i nproper
transportation al |l onance, as wel|l as $129, 487.80 for NGPA underpri ci ng
bet ween August 1983 and July 1984. Further, the parties had resol ved the
di spute invol ving paynents on production vol unes credited to the wong
lease. Pertinently, the Associate Drector's Decision stated:

| begin by noting that the resol ution by the Appel | ant and MVB

of the erroneous transportation all onance and m sappl i ed

royal ty paynent issues has the effect of substantially reducing

the scope of the MVMB order to performa restructured accounting.
In essence, what remains is an order to reviewroyalty paynents

for Federal Lease No. OCS G 2698 fromQrtober 1, 1980, to the
dat e(s) upon which the Appel | ant began to receive, and pay

royal ties based upon, the section 102 N3PA regul ated ceiling
price, i.e., the latter part of 1983.

(Decision at 6.) Thus, the Decision bel owfound that the i ssues on appeal
had been narrowed to the followng: (1) whether MB is "barred by the
6-year Federal statute of l|imtations fromdenmandi ng recal cul ati on and
paynent of additional royalties in connection wth transacti ons which took
pl ace nore than 6 years prior to the date of the MM denand;"” (2) whet her
MVE has the "authority and reasonabl e grounds, to require Anoco to perform
a restructured accounting and report to MVB any deficiencies in royalty
paynent identified;” and (3) whether MVME has "authority to order Anoco to
take corrective action to renedy identified royalty paynent deficiencies
whi ch occurred nore than 6 years prior to the date of the [August 1989] MB
order." (Associate Drector's Decision at 3.)

The Associate Drector held that |egal precedent supports a finding
that 28 US C 8 2415(a) (1994) does not act as a statutory bar to
admni strative proceedings wthin the Departnent to ascertain the extent of
the royalty obligation. She also held that, contrary to Ahoco' s
assertions,
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MVE was not ordering Anoco to performa "self-audit,” but was requiring a
"restructured accounting” limted to the errors MM had al ready identified
inits audit of Anoco' s royalty paynent structure, and, further, that such
an accounting is supported by section 107(a) of FORW 30 US C § 1717(a)
(1994), and has been uphel d by Federal courts and the Board. |n addressing
Aroco' s argunent that val uation and reporting errors cited by M are not
"systemc" in nature, the Associate Drector noted that Amco had

acknow edged that during the tine period in question, it paid royalties
based upon the section 104 NFPA ceiling price, and that it did not act in a
tinely manner to file for authorization to collect the higher section 102
NGPA price. The Associate Drector held that the circunstances of the
audit, which reveal ed consi stent underpricing at section 104 prices in
Decener 1980, CGctober 1981, and March 1982, |ed to a reasonabl e i nference
that simlar errors in paynent were |ikely to have occurred in other nonths
"during the tine period in question," and that, therefore, M had not
abused its discretion in requiring Anco to reviewand recal culate its
royalty paynents. HFHnally, the Associate Orector noted that section
103(b) of FORW 30 US C § 1713 (1994), permts the Secretary to require
Federal oil and gas | essees to naintain records for periods in excess of

6 years where a Federal audit or investigation is under way. dting
Phillips Petroleum@. v. Luyjan, 951 F.2d 257, 260 n.5 (10th Qr. 1991),
and Amoco Production (o., 123 IBLA 278, 280 (1992), she concl uded t hat
since Mb nade its initial demand for records on March 18, 1988, it was
entitled under FOGRVA to records dating fromMarch 18, 1982, and, to the
extent they still existed, relevant records prior to that tine.

Aroco notes inits SCRfor appeal to this Board that all issues have
now been resol ved except the "applicability of the six-year statute of
limtations to the self-audit and paynent requirenents of the chal | enged
order.” (S(Rat 1.) Anoco argues that the outcone of this appeal shoul d
be controlled by the decision in Phillips Petroleum@. v. Lyjan, 4 F. 3d
858 (10th dr. 1993), in which Appellant asserts that the 6-year statute
of limtations contained in 28 US C § 2415(a) (1994) was held to apply
to admnistrative proceedings wthin the Interior Departnent regarding
royalty collection. 1d. at 2. Amco concedes that the Ffth drcuit Qourt
of Appeals held to the contrary in Phillips Petroleum@. v. Johnson, CA
No. 93-1377 (5th dr. 1994), but argues that the Hfth Qrcuit opinion
holds little precedential weight since it was not published. "Wile
the Tenth drcuit recogni zed that the statute of limtations mght be
tolled in appropriate circunstances,” Arco maintains that "there is
no factual basis in the admnistrative record here for application of
the doctrine of tolling." 1d. at 2-3. Therefore, according to Amco,
"the chal | enged order cannot be upheld for the period prior to March 18,
1982—6 years before the earliest date that MB audit can be said to
have been initiated.” 1d. at 3 (enphasis added).

Inits Answer, MVB responds to Anoco' s argunent pertai ning to whet her
the statute of limtations at 28 US C 8§ 2415(a) (1994) precl udes MB
assessnent of royalties. Specifically, MV contends that "[t]he | BLA has
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hel d on nunerous occasions that statutes of limtations apply to judicial
enforcenent of admnistrative action, but not to the admnistrative action
itself.” (dtations omtted.)

[1] The 6-year statute of [imtations at 28 US C § 2415(a) (1994)
provides that "every action for noney danages brought by the Lhited Sates
* * * which is founded upon any contract express or inplied in lawor fact,
shal | be barred unless the conplaint is filed wthin six years after the
right of action accrues.” This Board has held repeatedly that statutes
establishing tine limtations for the coomencenent of judicial actions for
danages on behal f of the Lhited Sates do not |imt admnistrative
proceedings wthin the Departnent of the Interior. See, e.g., Texaco
Expl oration & Production Inc., 140 I BLA 282, 284 (1997); Forest Ql Corp.,
111 I BLA 284, 287 (1989).

Appel | ant, however, chal |l enges these precedents, asserting that the
Tenth drcuit Gourt of Appeals has held that the statute "does i ndeed
apply to admnistrative proceedings.” (SCRat 2.) In the recent case
of Meridian Ql, Inc., 140 IBLA 135 (1997), we examned the question of
whet her the Phillips precedent would bar MV fromassessing | ate paynent
interest where it had not requested interest in district court
proceedi ngs whi ch determned that late royalty paynents were due. Wiile
the case before us does not inits present posture rai se a question
regarding late paynent interest, we find the analysis in Meridian rel evant:

A dermand for paynent of interest is not a judicial action
for noney danages brought by the Lhited Sates, but rather is an
admni strative action not subject to the statute of [imtations.
See SER Jobs for Progress, Inc. v. Lhited Sates, 759 F. 2d 1,
5 (Fed. dr. 1985); Aaska Satebank, 111 IBLA 300, 311-12
(1989). It is not wthin our authority to deternmne whet her
the statute of limtations would bar a judicial suit to coll ect
royalty deened owng on a | ease. Such determination is properly
nade by the court before which any col |l ection proceeding is
brought. Qyx Energy G., [137 IBLA 177, 183 (1996)], and cases
cited.

Phillips Petroleum@. v. Lujan, 4 F. 3d 858 (10th Q.
1993), cited by Appellant, is not to the contrary. The court
there took notice that "[t]he parties agree that 28 US C
§ 2415(a) is the applicable statute for determning when the
gover nnent nust commence its action to collect the royalty
under paynent. " The present appeal before the Board is an
admni strative action seeking interest for late royalty
paynents. Uhder the authorities cited above, it is not subject
to the statute of limtations.

Meridian Ql, Inc., supra, at 145-46. V¢ reaffirmthis anal ysis, noting
that, in Phillips, the Tenth Arcuit gave specific instructions to the
district court in howto apply section 2415(a) in the context of FORW we
do
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not read the decision to hold that the statute of limtations bars
admni strative proceedi ngs.

Further, to the extent that the decision in Phillips mght be read to
apply the statute to admnistrative proceedings, we note that this Board
has in the past in limted circunstances expressly declined to fol | ow
i sol at ed decisions of Federal courts even while recogni zing that such a
decisionis the lawof the case. See, e.g., Gnoco, Inc., 114 IBLA 28, 32
(1990); Oegon Portland Genent Go. (On Judicial Renand), 84 1BLA 186, 190
(1984); Getchen Gapital, Ltd., 37 IBLA 392 (1978). The Board has decl i ned
to foll ow Federal court decisions prinmarily in those situations where the
effect of the decision could be extrenely disruptive to existing
Departnental policies and prograns and where, in addition, a reasonabl e
prospect exists that other Federal courts mght arrive at a differing
conclusion. In our view those conditions are present in this case.

In a Septenber 7, 1994, opinion on rehearing of a decision reported
in Phillips Petroleum@. v. Johnson, 22 F.3d 616 (5th dr. 1994), reh'g.
granted, No. 93-1377 (5th Ar. filed Sept. 7, 1994), cert. deni ed,
115B S G. 1816 (1995), the Ffth drcuit addressed this issue in the
context of consolidated cases chal |l enging MVB orders to recal cul ate
royalties and pay additional royalties. Onh rehearing, the court stated in
an unpubl i shed 1/ opinion that:

The term"action for noney danages" refers to a suit in court
seeki ng conpensat ory danages. The plain neaning of the statute
bars "every action for noney danage” unless "the conplaint is
filed wthin six years." (BEwhasis added.) Thus, actions for
noney danages are commenced by filing a conplaint. Actions that
do not involve the filing of a conplaint are not "action[s] for
noney danages.” S nce the governnent has filed no conpl ai nt,
the agency action is not a[n] action for noney danages." Thus,
§ 2415 is no bar.

(Sipopinion at 3-4.) Wile the FHfth drcuit's opinion on rehearing in
Phillips Petroleum@. v. Johnson, supra, is unpublished, the Board cannot
di sregard an opi ni on whi ch denonstrates that two circuit courts of appeal s
nay arrive at differing conclusions. Accordingly, we reject appellant's

1/ Inafootnote to the opinion on rehearing, the Ffth Arcuit noted:
"Local Rule 47.5.1 provides: “The publication of opinions that have
no precedential val ue and nerely deci de particul ar cases on the basis of
wel | -settled principles of |awinposes needl ess expense on the public and
burdens on the legal profession.’ Pursuant to that rule, the court has
determined that this opinion should not be published."
Phillips Petroleum@. v. Johnson, No. 93-1377 (5th Qr. filed Sept. 7,
1994) .
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assertion that the statute of limtations found at 28 US C § 2415(a)
(1994) requires reversal of the Associate Oirector's decision. 2/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

2/ Pursuant to statute enacted Aug. 13, 1996, the | aw now requires that

a denand "shal | be commenced wthin seven years fromthe date the
obligation becones due and if not so conmenced shall be barred.” Federal
Ol and Gas Royalty Snplification and Fai rness Act of 1996 (FOERSFA), Pub.
L. No. 104-185, § 115(b)(1), 110 Sat. 1705 43 US CA 8 1724(b)(1) (Vest
Supp. 1998). Uhder this statutory provision, denands include paynent or
restructured accounting orders issued by this Departnent. This statute was
expressly nade applicable to production after the first day of Septenber
1996, and thus does not apply to this case. FOIRSFA § 11, 110 Sat. 1717.
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